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SYNOPSI S

The Public Enpl oynent Rel ations Conm ssion grants, in part,
t he request of the Engl ewood Board of Education for restraint of
bi nding arbitration of a grievance filed by the Engl ewood
Teachers Association. The Association clains that the Board
vi ol ated contractual requirenents that it give a teacher witten
notice of the alleged cause for an increnent wthhol ding and an
opportunity to correct problens. The Conm ssion grants a
restraint of arbitration to the extent, if any, the grievance
chal l enges the nerits of the w thholding. The Conm ssion
concl udes, however, that procedures associated with the
wi t hhol di ng of increnents of teaching staff nenbers are
mandatorily negotiable, so long as the procedures do not
significantly interfere wwth the substantive right to withhold an
increnent. The Conmi ssion concludes that there is no show ng
that conpliance with all eged procedural requirenents to notify
teachers of deficiencies and provide an opportunity to correct
problenms would significantly interfere wth the Board' s asserted
prerogatives.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DEC!I SI ON

On August 8, 2005, the Engl ewood Board of Education
petitioned for a scope of negotiations determ nation. The Board
seeks a restraint of binding arbitration of a grievance filed by
t he Engl ewood Teachers Associ ation. The Association clainms that
the Board violated contractual requirenments that it give a
teacher witten notice of the alleged cause for an increnent
wi t hhol di ng and an opportunity to correct problens.

The parties have filed briefs and exhibits. The Board has
submtted the certification of its Superintendent, Carol A Lisa.
These facts appear.

The Associ ation represents teachers and ot her enpl oyees.

The parties’ nost recent collective negotiations agreenment is
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effective fromJuly 1, 2002 through June 30, 2005. The grievance
procedure ends in binding arbitration.

Article VIl is entitled Teacher Conpensation and Section B
is entitled Wthhol di ng of Enploynment Increnment Procedure. That
section provides, in part:

1. The Board of Education may w thhold, for

i nefficiency or other just cause, the

enpl oynment i ncrenent of any teacher in any
year. The Board of Education, within ten
(10) school days shall give witten notice of
any such action, together with the reasons
thereof, to the teacher concerned.

2. Enploynent increnents nmay be withheld
only in accordance with the foll ow ng:

a. That the procedure be adhered
to as outlined in Article XXVII of
this Agreenent.

b. The inmedi ate superior and/or
the principal shall not forward any
recommendation to withhold a
teacher’s enpl oynent increnent or a
part thereof through the
Superintendent to the Board unl ess
the principal has given the

t eacher, agai nst whomthe
recommendati on shall be made,
written notice of the all eged
cause(s) for the recommendati ons
specifying the nature thereof with
such particulars as to furnish to
the teacher an opportunity to
correct and overcone the sane.

Brian Luke is a tenured bilingual elenmentary teacher at the
Li ncol n El enentary School. Hi s principal reported concerns about
al | eged poor performance, inappropriate classroom managenent

t echni ques, and negative performance eval uations. The princi pal
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al so recommended a review of his performance history for possible
increment withholding. District admnistrators reviewed the
recommendati on and the superintendent orally reconmmended an
increnment withholding to the Board. On June 21, 2004, Luke was
notified that, upon the superintendent’s recomrendation, the
Board had voted to withhold his increment for the 2004- 2005
school year. It stated that “this action was based on your
performance in your current assignnent that was judged by the
admnistration as insufficient to foster student |earning toward
district and state standards.”
On August 23, 2004, the Association filed a grievance

al l eging that Luke's increnent w thhol ding was w t hout just
cause. Among other things, the grievance alleges that the
buil ding principal violated Article VIIl, Section B. The
gri evance states:

The buil ding principal forwarded a

recommendation to the Superintendent to

wi thhold M. Luke's increnment w thout giving

himwitten notification of the alleged

causes for the w thhol ding. The building

princi pal did not “make recomendati ons

specifying the nature thereof with such

particulars as to furnish the teacher an

opportunity to correct and overcone the

sane.” There was no evidence that M. Luke

was in any way inefficient. The Association

contends that the w thhol di ng was

di sciplinary w thout just cause.
The grievance was denied at all levels. On January 15, 2005, the

Associ ation demanded arbitration. This petition ensued.
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Qur jurisdiction is narrow. Ridgefield Park Ed. Ass'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

The Comm ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenent, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer’s all eged action, or even
whether there is a valid arbitration clause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts.

We specifically do not consider the Board' s argunent that any
procedural issues are not contractually arbitrabl e because they
were not specified in the demand for arbitration.

Under N.J.S. A 34:13A-26 et seq., all increment w thhol di ngs
of teaching staff nmenbers may be submitted to binding arbitration
except those based predom nately on the eval uation of teaching

performance. Edison Tp. Bd. of Ed. v. Edison Tp. Principals and

Supervisors Ass’'n, 304 N.J. Super. 459 (App. Div. 1997), aff’'g

P.EER C. No. 97-40, 22 NJPER 390 (27211 1996). Under N.J.S A
34: 13A-27d, if the reason for a withholding is rel ated
predom nately to the eval uation of teaching performance, any
appeal shall be filed with the Comm ssi oner of Educati on.

The Associ ation does not dispute that the Comm ssioner nust
review the nerits of this withholding. It contends, however,

that the alleged procedural violation can proceed to binding
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arbitration. The Board accepts that notice and an opportunity to
correct deficiencies may be subject to negotiated procedures, but
it maintains that Article VIII inpermssibly infringes onits
authority to communi cate regarding matters of educational policy
and to bestow on its adm nistrators and supervisors the authority
to recommend a wi thhol di ng.

Appl ying the negotiability balancing test in Local 195,

| FPTE v. State, 88 N.J. 393 (1982), we have held that procedures

associated wth the w thholding of increments of teaching staff
menbers are mandatorily negotiable, so long as the procedures do
not significantly interfere wwth the substantive right to

wi t hhold an i ncrenent. G eater Egg Harbor Req. H.S. Dist. Bd. of

Ed., P.EER C. No. 88-37, 13 NJPER 813 (118312 1987). In

particular, in Geater Egg Harbor we found nandatorily negoti abl e

a provision requiring that in the event deficiencies were
detected during an eval uation, specific recommendations to

overcone those deficiencies had to be nade. | n Passai c Bd. of

Ed., P.E.R C. No. 2003-66, 29 NJPER 117 (136 2003), we held
mandatorily negotiable a clause requiring that proper eval uation
procedures be foll owed before any recomendations to withhold an

i ncrement . In Montclair Bd. of Ed., P.EE R C. No. 2002-3, 27

NJPER 321 (132114 2001), we held that an arbitrator could
consi der the Association’s procedural claimthat the board did

not provide tinely notice of a withholding; that issue did not



P.E.R C. NO 2006-32 6.
significantly interfere wwth the board s decision to withhold an

increment. See al so Washi ngton Tp. Bd. of Ed., P.E. R C. No.

2005-81, 31 NJPER 179 (173 2005); WIIlingboro Bd. of Ed.

P.E.R C. 2001-68, 27 NJPER 236 (932082 2001); WIIlingboro Bd. of

Ed., P.E.R C. No. 2000-68, 26 NJPER 117 (131050 2000). These
precedents apply here and permt arbitration of the alleged
procedural violation. No showi ng has been made in this case that
conpliance with the alleged requirenent that the teacher be
notified of deficiencies and given an opportunity to correct
probl ens woul d have significantly interfered with the Board' s
asserted prerogatives.

ORDER

The request of the Engl ewood Board of Education for a

restraint of binding arbitration is granted to the extent, if
any, the grievance challenges the nerits of Brian Luke's
i ncrement w thholding. The request is otherw se denied.

BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Conmm ssioners Buchanan, Di Nardo and Wat ki ns
voted in favor of this decision. None opposed. Comm ssioners
Ful l er and Katz were not present.

| SSUED: Novenber 22, 2005

Trenton, New Jersey
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